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I. Introduction

For more than a decade, international lawyers and international relations scholars have 
been fascinated by an ever-increasing number of international courts and tribunals. 
These are producing more international case-law, thereby replacing the traditional 
scarcity of international law precedents embodied in a few celebrated ICJ and PCIJ 
cases. Today, there is a host of frequently highly specialized international dispute 
settlement mechanisms like the WTO Dispute Settlement Body, the International 
Tribunal for the Law of The Sea, the International Criminal Court, various investment 
tribunals acting under The International Centre for Settlement of Investment Disputes 
(ICSID) Convention or other arbitration rules. All apply, interpret and probably ‘make’ 
international law. One question frequently raised in this context is whether these 
institutions contribute to the development of a single uniform body of international 
law or whether they make ‘their own’ ever more fragmented law. To the extent that 
they must apply specifi cally agreed upon rules, such as the WTO agreements, various 
bilateral investment protection treaties or the Law of the Sea Convention, etc., this is of 
course largely a false problem. In so far as they rely on common rules of international 
law, coherence vs. fragmentation does indeed arise and is a serious issue. 
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Scholars of international law have intensely debated these problems mostly under 
the heading ‘fragmentation’ of international law1 or ‘proliferation’ of international 
courts and tribunals.2 Gerhard Hafner has signifi cantly contributed to this scholarly 

1 Canadian Council on International Law, Fragmentation: Diversifi cation and Expansion of 
International Law: Proceedings of the 34th Annual Conference of the Canadian Council 
of International Law, Ottawa, Canadian Council on International Law 2006 (2006); I. 
Brownlie, ‘Problems concerning the Unity of International Law’, in Le droit international 
à l’heure de sa codifi cation. Études en l’honneur de Roberto Ago, Vol. I, (1987); M. Craven, 
‘Unity, Diversity and Fragmentation of International Law’, 14 The Finnish Yearbook of 
International Law 3 (2003); P.-M. Dupuy, ‘The Danger of Fragmentation or Unifi cation 
of the International Legal System and the International Court of Justice’, 31 NYU Journal 
of International Law and Politics 791 (1999); P.-M. Dupuy, ‘L’unité de l’ordre juridique 
international. Cours général de droit international public’, 297 Recueil des Cours 9-490 
(2002); A. Fischer-Lescano/G. Teubner, ‘Regime-Collisions: the Vain Search for Legal 
Unity in the Fragmentation of Global Law’, 25 Michigan Journal of International Law 999 
(2004); A. Gattini, ‘Un regard procédural sur la fragmentation du droit international’, 110 
Revue générale de droit international publique 303 (2006); R. Huese Vinaixa/K. Wellens 
(eds.), L’infl uence des sources sur l’unité et la fragmentation du droit international (2006); 
M. Koskenniemi/P. Leino, ‘Fragmentation of International Law? Postmodern Anxieties’, 15 
Leiden Journal of International Law 553 (2002); J. Pauwelyn, ‘Bridging Fragmentation and 
Unity: International Law as a Universe of Inter-Connected Islands’, 25 Michigan Journal 
of International Law 903 (2004); E.-U. Petersmann, ‘Justice as Confl ict Resolution: Prolif-
eration, Fragmentation and Decentralisation of Dispute Settlement in International Trade 
Law’, 27 University of Pennsylvania Journal of International Economic Law 273 (2006); 
M. Prost/P. Kingsley Clark, ‘Unity, Diversity and Fragmentation of International Law: How 
Much Does the Multiplication of International Organizations Really Matter?’, 5 Chinese 
Journal of International Law 341 (2006); P. Rao, ‘Multiple International Judicial Forums: 
A Refl ection of the Growing Strength of International Law or its Fragmentation’, 25 Michigan 
Journal of International Law 929 (2004); B. Simma, ‘Fragmentation in a Positive Light’, 25 
Michigan Journal of International Law 849 (2004); T. Stephens, ‘Multiple International 
Courts and the ‘Fragmentation of International Environmental Law’, 25 Australian Yearbook 
of International Law 227 (2006); T. Treves, ‘Judicial Law-Making in an Era of “Proliferation” 
of International Courts and Tribunals: Development or Fragmentation of International Law?’, 
in R. Wolfrum/V. Röben, Developments of International Law in Treaty Making 587 (2005); 
K. Wellens, ‘Fragmentation of International Law and Establishing an Accountability Regime 
for International Organizations: the Role of the Judiciary in Closing the Gap’, 25 Michigan 
Journal of International Law 1159 (2004).

2 M. Bedjaoui, ‘La multiplication des tribunaux internationaux ou la bonne fortune du droit 
des gens, Conclusions générales du colloque de Lille’, in Société française pour le droit 
international (ed.), La juridiction du droit international, Colloque de Lille, at 529-545 (2003); 
T. Buergenthal, ‘Proliferation of International Courts and Tribunals: Is it Good or Bad?’, 14 
Leiden Journal of International Law 267 (2001); J. Charney, ‘The Impact on the International 
Legal System of the Growth of International Courts and Tribunals’, 31 NYU Journal of 
International Law and Politics 697 (1999); J. I. Charney, ‘Is International Law Threatened by 
Multiple International Tribunals?’, 271 Recueil des Cours 101 (1998); J. Finke, Die Parallelität 
internationaler Streitbeilegungsmechanismen (2004); S. Karagiannis, ‘La multiplication 
des juridictions internationales: un système anarchique?’, in Société française pour le 
droit international (ed.), La juridiction du droit international, Colloque de Lille, at 7-161 
(2003); B. Kingsbury, ‘Is the Proliferation of International Courts and Tribunals a Systemic 
Problem?’, 31 NYU Journal of International Law and Politics 679 (1999); K. Oellers-Frahm, 
‘Multiplication of International Courts and Tribunals and Confl icting Jurisdiction: Problems
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debate in a number of articles,3 and most importantly in a report4 prepared for the 
International Law Commission (ILC), which triggered the Commission’s work on 
fragmentation and was further pursued by Gerhard Hafner’s successor on the ILC, 
Martti Koskenniemi.5 

It thus appears appropriate to dedicate a few modest thoughts about these issues to a 
great international lawyer with whom I have had the privilege to work at the Department 
of International Law and International Relations at the University of Vienna during 
the last twenty years. Gerhard Hafner will understand that due to the space allotted 
in this liber amicorum, I must limit the scope of my remarks on fragmentation and 
proliferation to a specifi c sub-fi eld of international law. He will also appreciate that 
the chosen fi eld is investment law and arbitration, which, in many respects, may be 
viewed as a test laboratorium of international law where many of the pertinent problems 
mentioned above have appeared in particularly visible form. 

 and Possible Solutions’, 5 Max Planck Yearbook of UN Law 67 (2001); H. Thirlway, ‘The 
Proliferation of International Judicial Organs: Institutional and Substantive Questions: The 
International Court of Justice and other International Courts’, in N. Blokker/H. G. Schermers 
(eds.), Proliferation of International Organizations: Legal Issues 251 (2001); Y. Shany, The 
Competing Jurisdictions of International Courts and Tribunals (2003); D. Prager, ‘The 
Proliferation of International Judicial Organs: the Role of the International Court of Justice’, 
in N. Blokker/H. G. Schermers (eds.), Proliferation of International Organizations: Legal 
Issues 279 (2001).

3 G. Hafner, ‘Should One Fear the Proliferation of Mechanisms for the Peaceful Settlement of 
Disputes?’, in L. Cafl isch (ed.), The Peaceful Settlement of Disputes between States 25 (1998); 
G. Hafner, ‘Pros and Cons Ensuing from Fragmentation of International Law’, 25 Michigan 
Journal of International Law 849 (2004); G. Hafner/I. Buffard, ‘Risque et fragmentation en 
droit international’, L’ Observateur des Nations Unies No. 22, at 29-56 (2007); G. Hafner, 
‘Der Internationale Gerichtshof und der Internationale Strafgerichtshof: Konkurrenz oder 
Ergänzung?’, in Liber amicorum judge Shigeru Oda, Vol. 1, 587 (2002); G. Hafner, Comment 
on R. Geiß, ‘Non-States Actors: Their Role and Impact on the Fragmentation of International 
Law’, in A. Zimmermann/R. Hofmann (eds.), University and Diversity in International 
Law. Proceedings of an International Symposium of the Kiehl Walther Schücking Institute 
of International Law 329 (2006).

4 G. Hafner, ‘Risks Ensuing from Fragmentation of International Law’, Offi cial Records of 
the General Assembly, Fifty-fi fth Session, Supplement No. 10, UN Doc. A/55/10 (2000), at 
321-339.

5 International Law Commission Report on the work of its fi fty-eighth session, General Assembly 
Offi cial Records Sixty-fi rst Session Supplement No. 10, UN Doc. A/61/10 (2006), paras. 
233-251; M. Koskenniemi, ‘Study on the Function and Scope of the lex specialis Rule and 
the Question of “Self-Contained Regimes”’, UN Doc. A/59/10 (2004); Report of the Work of 
the Study Group of the International Law Commission, fi nalized by Martti Koskenniemi, UN 
Doc. A/CN.4/L.682 (2006); see also M. Koskenniemi, ‘Fragmentation of International Law: 
Diffi culties Arising from the Diversifi cation and Expansion of International Law’, Report of 
the Study Group of the International Law Commission (2007).
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II. Investment Arbitration Boom

Since the mid-1990s a constantly growing jurisprudence of ICSID and other investment 
arbitration has begun to interpret the rather general and sometimes vague standards 
usually contained in international investment agreements. Most of the roughly 2500 
bilateral investment treaties (BITs), NAFTA’s Chapter 116 as well as other investment 
chapters of Free Trade Agreements and treaties, such as the Energy Charter Treaty,7 
contain similarly worded guarantees to foreign investors. They usually prohibit 
uncompensated expropriation, require fair and equitable treatment, as well as full 
protection and security, demand non-discriminatory treatment, such as most-favored 
nation and national treatment and provide for transfer of capital and gains as well as 
other guarantees.8

The 1965 Washington Convention on the Settlement of Investment Disputes between 
States and Nationals of Other States established The International Centre for Settlement 
of Investment Disputes (ICSID).9 The Centre offers arbitration services and provides 
arbitration rules in investment disputes between private parties and states where 
both the host state and the home state of the investor are parties to the Convention.10 
As of January 2008, ICSID lists 138 concluded and 121 pending cases.11 Where only 
one is a treaty party, arbitration may be conducted pursuant to the ICSID Additional 
Facility.12 ICSID Additional Facility arbitration is frequently used in the context of the 
investment rules of NAFTA Chapter 11 since only the United States is a party to the 
ICSID Convention. In addition, investment arbitration, i.e. mixed arbitration between 
states and private parties, is taking place according to the arbitration rules of the ICC,13 

6 1992 North American Free Trade Agreement between the Government of Canada, the Go-
vernment of the United Mexican States, and the Government of the United States of America 
(NAFTA), 32 ILM 289 (1993).

7 1995 Energy Charter Treaty, 34 ILM 381 (1995).
8 See R. Dolzer/M. Stevens, Bilateral Investment Treaties (1995); R. Dolzer/C. Schreuer, 

Principles of Investment Protection (2008); A. Reinisch (ed.), Standards of Investment 
Protection (2008).

9 1965 Convention on the Settlement of Investment Disputes between States and Nationals of 
Other States (1965 ICSID Convention), 575 UNTS 159; 4 ILM 532 (1965).

10 Cf. ibid., art. 25. 
11 See http://icsid.worldbank.org/ICSID/FrontServlet?requestType=CasesRH&actionVal=Li

stCases (last visited 7 January 2008). 
12 Additional Facility for the Administration of Conciliation, Arbitration and Fact-Finding 

Proceedings, ICSID Doc. 11 (1979), http://www.worldbank.org/icsid/facility/facility.htm; 
amended in April 2006, see Amendments to the ICSID Rules and Regulations and the Ad-
ditional Facility Rules, effective 10 April 2006, http://www.worldbank.org/icsid/basicdoc/
CRR_English-fi nal.pdf.

13 ‘ICC Rules of Arbitration 1998’, in ICC (ed.), ICC Rules of Arbitration, Publication No. 808, 
at 6 (2001), http://www.iccwbo.org/uploadedFiles/Court/Arbitration/other/rules_arb_eng
lish.pdf.
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the Stockholm Chamber of Commerce,14 the LCIA,15 or the UNCITRAL Rules,16 which 
are often administered by the Permanent Court of Arbitration. 

Investment arbitration is an important practical alternative to settling disputes 
between investors and host states pursuant to traditional methods under domestic 
or international law, i.e. before national courts or administrative agencies of the host 
state or through inter-state arbitration or litigation or by other means of diplomatic 
protection. In investment arbitration, private investors have a direct right to institute 
arbitral proceedings against host states. Thus, starting such proceedings is not 
infl uenced by any political considerations of their home states, whether or not they 
should espouse the claims of their nationals. This ‘emancipation’ of the individual 
investor17 has been a crucial element in producing the current boom of investment 
arbitration under NAFTA as well as ICSID and other arbitral regimes. The second 
decisive factor as to why investment arbitration has become so ‘popular’ is its rather 
high enforcement probability. 

III. The Enforceability of Investment Arbitration Awards

The lack of enforcement options in international law is often deplored. Some commenta-
tors still question the ‘legal’ quality of international law because of its perceived absence 
of enforcement mechanisms.18 Indeed, the judgments and decisions of international 
courts and arbitration tribunals are usually complied with as a matter of political 
considerations, reciprocity, etc., or they are simply disregarded. Actual enforcement is 
rare. With regard to the binding judgments of the ICJ,19 Article 94(2) of the UN Charter 
has remained a theoretical threat of enforcement, though it unequivocally gives the 
UN Security Council broad enforcement powers.20 In practice, the only attempt to rely 

14 2007 Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce, 
http://www.sccinstitute.com/_upload/shared_files/regler/2007_Arbitration_Rules_
eng.pdf.

15 1998 London Court of International Arbitration, Arbitration Rules, 37 ILM 669 (1998), http://
www.lcia-arbitration.com/.

16 1976 UNCITRAL Arbitration Rules, 15 ILM 701 (1976), http://www.uncitral.org/english/
texts/arbitration/arb-rules.htm.

17 See G. Hafner, ‘The Emancipation of the Individual from the State under International Law’, 
Recueil des Cours (2008) (forthcoming).

18 See, e.g., L. F. Damrosch, ‘Enforcing International Law Through Non-forcible Measures’, 
269 Recueil des Cours 9, at 19 (1997).

19 1945 Statute of the International Court of Justice, art. 59 provides: ‘The decision of the Court 
has no binding force except between the parties and in respect of that particular case.’

20 1945 Charter of the United Nations, art. 94(2) provides: ‘If any party to a case fails to perform 
the obligations incumbent upon it under a judgment rendered by the Court, the other party 
may have recourse to the Security Council, which may, if it deems necessary, make recom-
mendations or decide upon measures to be taken to give to the judgment.’
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upon this provision was defeated by a veto in the Security Council.21 Also regarding 
other inter-state dispute settlement mechanisms such as regional courts or tribunals 
or ad hoc arbitration, enforcement is usually not provided. Instead, states are expected 
to comply with judicial or arbitral outcomes. 

The scarcity of enforcement measures against states in international dispute settle-
ment is mirrored by the protection afforded through state immunity on the domestic 
level. National courts are still very reluctant to permit enforcement measures against 
foreign states. even where they have denied jurisdictional immunity.

It is against this background that investment arbitration provides a stark contrast. 
Investment and, in particular, ICSID awards enjoy a very high level of enforceability. 
The awards rendered pursuant to most ad hoc investment arbitrations as well as those 
administered by arbitration institutions, such as ICC, LCIA, SCC or the like, are usually 
treated as foreign arbitral awards pursuant to the 1958 New York Convention22 and are 
thus enforceable in domestic courts according to the Convention’s provisions.23 

Pursuant to Article V of the New York Convention, ‘a court may refuse to recognize 
and enforce an award on its own initiative if: (a) the subject matter is not capable of 
settlement by arbitration under the local law; or (b) recognition or enforcement would 
be contrary to the local public policy’. In general, however, arbitral awards governed by 
the New York Convention must be recognized and enforced in its Contracting States. 

ICSID awards enjoy an even higher effectiveness. The enforcement of ICSID awards 
is directly regulated by the ICSID Convention, which provides that awards shall be 
enforced in all Contracting States, like judgments of their own domestic courts.24 
This excludes public policy exceptions that would be available under the New York 
Convention. The only remaining obstacles to a quasi-automatic enforcement of ICSID 
awards are the rules on state immunity from execution, which are expressly reserved 
in Article 55 of the ICSID Convention.25

21 See H. Mosler/K. Oellers-Frahm, in B. Simma (ed.), The Charter of the United Nations: A 
Commentary 1178 (2002). 

22 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 
330 UNTS 38; 7 ILM 1046 (1968).

23 Ibid., art. III provides: ‘Each Contracting State shall recognize arbitral awards as binding 
and enforce them in accordance with the rules of procedure of the territory where the award 
is relied upon, under the conditions laid down in the following articles. There shall not be 
imposed substantially more onerous conditions or higher fees or charges on the recognition 
or enforcement of arbitral awards to which this Convention applies than are imposed on the 
recognition or enforcement of domestic arbitral awards.’

24 1965 ICSID Convention, art. 54 provides: ‘(1) Each Contracting State shall recognize an award 
rendered pursuant to this Convention as binding and enforce the pecuniary obligations 
imposed by that award within its territories as if it were a fi nal judgment of a court in that 
State. A Contracting State with a federal constitution may enforce such an award in or through 
its federal courts and may provide that such courts shall treat the award as if it were a fi nal 
judgment of the courts of a constituent state.’

25 1965 ICSID Convention, art. 55 provides: ‘Nothing in Article 54 shall be construed as deroga-
ting from the law in force in any Contracting State relating to immunity of that State or of 
any foreign State from execution.’



7 – THE PROLIFERATION OF INTERNATIONAL DISPUTE SETTLEMENT MECHANISMS 113

These specifi c rules of state immunity are determined by national procedural law26 
and should conform to customary international law and, where applicable, to treaty 
law.27 There is a clearly discernible trend to permit enforcement measures against 
property serving commercial purposes, while property serving offi cial or governmental 
functions is generally regarded to be immune from execution. The dividing line between 
these two types of property is diffi cult to draw28 and also in the context of enforcing 
ICSID awards, national courts encountered a few problems.29 Diplomatic and consular 
property, including embassy bank accounts, as well as military property and state 
ships are usually immune from execution. Most national courts will recognize a waiver 
of enforcement immunity. In practice, however, enforcement immunity questions 
regarding ICSID awards rarely arise because awards are regularly complied with. 
Whether this is a result of the increased likelihood of successful enforcement remains 
speculative though appears very probable. 

In addition to the relatively strict provisions of the ICSID Convention concerning 
recognition and enforcement before national courts, the Convention also imposes an 
international law obligation upon host states to comply with awards rendered against 
them.30 If this treaty-based obligation were disregarded, the right of diplomatic pro-
tection of the investor’s home state would revive and may lead to additional political 
pressure to comply with an award. 

26 Some states have adopted specifi c immunity legislation. See, e.g., 1976 United States: Foreign 
Sovereign Immunities Act (FSIA), 28 USC §§ 1330, 1602-1611, 15 ILM 1388 (1976), as amended 
in 1988, 28 ILM 396 (1989) and in 1996/7, 36 ILM 759 (1997); 1978 United Kingdom: State 
Immunity Act (SIA), 17 ILM 1123 (1978); 1985 Australia: Foreign States Immunities Act, 25 
ILM 715 (1986).

27 2004 The United Nations Convention on Jurisdictional Immunities of States and their 
Property, is not yet in force, UN General Assembly Res. 59/38, Offi cial Records of the General 
Assembly, Fifty-ninth Session, Supplement No. 49, UN Doc. A/59/49 (2004). See on the 
Convention in general G. Hafner/U. Köhler, ‘The United Nations Convention on Jurisdictional 
Immunities of States and Their Property’, 35 Netherlands Yearbook of International Law 
3-49 (2004); on issues of state immunity in general see Council of Europe/G. Hafner/M. 
Kohen/S. Breau (eds.), State Practice Regarding State Immunities/La Pratique des Etats 
concernant les Immunités des Etats (2006).

28 Cf. A. Reinisch, ‘European Court Practice Concerning State Immunity from Enforcement 
Measures’, 17 EJIL 803-836 (2006).

29 LETCO v. Liberia, District Court, S.D.N.Y., 5 September and 12 December 1986, 2 ICSID 
Reports 383; Benvenuti & Bonfant v. Congo, Tribunal de grande instance, Paris, 13 January 
1981, Cour d’appel, Paris, 26 June 1981, 1 ICSID Reports 368; LETCO v. Liberia, US District 
Court for the District of Columbia, 16 April 1987, 2 ICSID Reports 390; SOABI v. Senegal, Cour 
d’appel, Paris, 5 December 1989, Cour de cassation, 11 June 1991, 2 ICSID Reports 337; AIG 
Capital Partners Inc. and Another v. Republic of Kasakhstan (National Bank of Kasakhstan 
Intervening), High Court, Queen’s Bench Division (Commercial Court), 20 October 2005, 
2005 EWHC 2239 (Comm), 11 ICSID Reports 118.

30 1965 ICSID Convention, art. 53 provides: ‘(1) The award shall be binding on the parties and 
shall not be subject to any appeal or to any other remedy except those provided for in this 
Convention. Each party shall abide by and comply with the terms of the award except to the 
extent that enforcement shall have been stayed pursuant to the relevant provisions of this 
Convention.’
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Ultimately, it seems that concerns over a host state’s investment climate, or rather 
its perception by investors, play a crucial part in the decision of states to ‘voluntarily’ 
comply with investment awards whether rendered pursuant to the ICSID Convention 
or under other arbitration rules. 

IV. The ‘Dangers’ of the Proliferation of Investment Arbitration

The attractiveness and thus increased use of investment arbitration owes much to the 
high likelihood of compliance with its outcomes. At the same time, the proliferation 
of investment dispute settlement mechanisms bears its own risks. The concurrent 
availability of different investment dispute settlement systems may lead to parallel 
proceedings or to the re-litigation of already decided cases. This phenomenon is, of 
course, not limited to investment arbitration but a general problem arising in situations 
of an increased availability of dispute settlement mechanisms. 

The proliferation of international courts and tribunals can lead to forum shopping 
and to a duplication or multiplication of proceedings before different fora, involving a 
waste of judicial resources as well as the threat of divergent or even confl icting outcomes. 
This may ultimately contribute to the fragmentation of international law and weaken 
both coherence and credibility of international law.31

Because of the rapid increase in investment arbitration, some of these dangers have 
actually materialized. Four groups of cases illustrate the potential threats: The SGS 
cases, where two ICSID tribunals came to divergent assessments of the meaning of 
umbrella clauses, the Maffezini tribunal and others that are split on the interpretation 
of MFN clauses, the CME/Lauder v. Czech Republic arbitrations, where the same 
dispute was arbitrated under two different bilateral investment agreements, and fi nally 
the CMS v. Argentina and LG&E v. Argentina cases which, together with subsequent 
cases, answered the question of whether a state of necessity prevailed differently 
in Argentina. These cases demonstrate the inherent danger of a multiplication of 
procedures if answers found by different tribunals are contradictory. 

A. The SGS Cases

In two ICSID proceedings initiated by the Swiss company SGS against Pakistan32 and 
the Philippines,33 the arbitral tribunals came to opposing results regarding the meaning 
of so-called umbrella clauses, according to which host States stipulate that they will 

31 See A. Reinisch, ‘International Courts and Tribunals, Multiple Jurisdiction’, in Max Planck 
Encyclopedia of Public International Law (forthcoming). 

32 SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. 
ARB/01/13, Decision on Jurisdiction of 6 August 2003, 18 ICSID Review-FILJ 301 (2003), 
42 ILM 1290 (2003).

33 SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. 
ARB/02/6, Decision on Jurisdiction of 29 January 2004, 8 ICSID Reports 515.
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observe obligations assumed with regard to specifi c investments in their territories by 
investors of the other contracting parties.34 

The SGS v. Pakistan tribunal rejected the view that ‘breaches of a contract […] 
concluded with a State (widely considered to be a matter of municipal rather than 
international law) are automatically “elevated” to the level of breaches of international 
law’.35 The SGS v. Philippines tribunal, however, adhered to the traditional view that 
an umbrella clause ‘makes it a breach of the BIT for the host State to fail to observe 
binding commitments, including contractual commitments, which it has assumed with 
regard to specifi c investments. But it does not convert the issue of the extent or content 
of such obligations into an issue of international law’.36 

This divergence was not the result of oversight but embodies a deliberate dis-
agreement. The SGS v. Philippines tribunal justifi ed its dissent by expressly renouncing 
any system of binding precedent under the ICSID Convention or international law in 
general. It held: 

‘no doctrine of precedent in international law, if by precedent is meant a rule of 
the binding effect of a single decision. […] It must be […] in the longer term for the 
development of a common legal opinion or jurisprudence constante, to resolve the 
diffi cult legal questions discussed by the SGS v. Pakistan Tribunal and also in the 
present decision.’37

The ‘development of a common legal opinion’ has still not materialized with investment 
tribunals partly adhering to the SGS v. Pakistan38 and partly to the SGS v. Philippines 
approach.39 

B. Maffezini and Its Progeny

A similarly controversial assessment of BIT provisions arose in the aftermath of the 
decision on jurisdiction in the ICSID case, Maffezini v. Spain.40 In this case, brought by 
an Argentine investor against a member state of the EU, the arbitral tribunal permitted

34 1995 Switzerland/Pakistan BIT, art. 11 reads: ‘Either Contracting Party shall constantly 
guarantee the observance of the commitments it has entered into with respect to the invest-
ments of the investors of the other Contracting Party.’ 1997 Switzerland/Philippines BIT, art. 
X(2) reads: ‘Each Contracting Party shall observe any obligation it has assumed with regard 
to specifi c investments in its territory by investors of the other Contracting Party.’

35 SGS v. Pakistan, supra note 32, para. 167.
36 SGS v. Philippines, supra note 33, para. 128.
37 SGS v. Philippines, supra note 33, para. 97.
38 El Paso Energy Int’l Co. v. The Argentine Republic, ICSID Case No. ARB/03/15, Decision on 

Jurisdiction, 27 April 2006, para. 82; Pan American Energy LLC v. The Argentine Republic, 
ICSID Case No. ARB/04/8, Decision on Jurisdiction of 27 April 2006, para. 113.

39 Eureko B.V. v. Republic of Poland, Partial Award of 19 August 2005, para. 257. 
40 Emilio Agustín Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on 

Jurisdiction of 25 January 2000, 5 ICSID Reports 396 (2002).
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the claimant to rely on more favourable dispute settlement provisions than those 
contained in the Argentina/Spain BIT as a result of the MFN clause contained in the 
latter treaty.41 Whether MFN clauses are limited to the substantive treatment standards 
of BITs, like fair and equitable treatment, full protection and security or guarantees 
against uncompensated expropriation, or include dispute settlement provisions is an 
issue that keeps investment tribunals divided. While in a number of cases tribunals 
have adopted the Maffezini approach,42 other tribunals have sharply rejected it.43 

Although tribunals tend to emphasize the different wording of the applicable MFN 
clauses as a rationale for their diverging assessments, it is obvious that there remains 
a deeper underlying disagreement about the scope of MFN treatment that is still 
unresolved. 

C. CME/Lauder v. Czech Republic

The ultimate fi asco in investment arbitration occurred in the Lauder/CME arbitrations 
against the Czech Republic. The Lauder tribunal unanimously held that although 
the Czech Republic had committed breaches of its obligations under the US-Czech 
Republic BIT in relation to some of the alleged events, these infringements did not 
give rise to liability.44 Shortly after the initiation of the Lauder proceedings, CME, a 
company incorporated in the Netherlands and controlled by Mr Lauder, also initiated 
arbitration against the Czech Republic and relied on the BIT between The Netherlands 
and the Czech Republic. CME claimed and pleaded the same violations and facts as 
Mr Lauder had done in the other proceedings. Within days after the award had been 
rendered in Lauder v. Czech Republic, a partial award was adopted by the tribunal 
in CME v. Czech Republic which came to conclusions diametrically opposing the fi rst 
award.45 Attempts by the Czech Republic to set aside the second award through legal 

41 1991 Argentina/Spain BIT, art. IV(2) provides: ‘In all matters subject to this Agreement, this 
treatment shall not be less favorable than that extended by each Party to the investments 
made in its territory by investors of a third country.’

42 Technicas Medioambientales Tecmed S.A. v. Mexico, ICSID Case No. ARB/AF/00/2, Award 
of 29 May 2003, 43 ILM 133 (2004); Siemens A.G. v. The Argentine Republic, ICSID Case 
No. ARB/02/8, Decision on Jurisdiction of 3 August 2004, 44 ILM 138 (2005); Gas Natural 
SDG, S.A. v. Argentina, ICSID Case No. ARB/03/10, Decision on Preliminary Questions on 
Jurisdiction of 17 June 2005, http://ita.law.uvic.ca/documents/GasNaturalSDG-Decisionon 
PreliminaryQuestionsonJurisdiction.pdf.

43 Plama Consortium Ltd. v. Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction 
of 8 February 2005, 44 ILM 721 (2005); Salini Costruttori S.p.A and Italstrade S.p.A v. The 
Hashemite Kingdom of Jordan, ICSID Case No. ARB/02/13, Decision on Jurisdiction of 29 
November 2004, 44 ILM 573 (2005); Telenor Mobile Communications A.S. v. Republic of 
Hungary, ICSID Case No. ARB/04/15, Decision on Jurisdiction of 13 September 2006, 21 
ICSID Rev.-FILJ 603 (2006).

44 Lauder v. The Czech Republic, UNCITRAL, 3 September 2001, 9 ICSID Reports 66; 14 World 
Trade and Arbitration Materials, 35 (2002).

45 CME Czech Republic BV v. The Czech Republic, UNCITRAL, Partial Award of 13 September 
2001, 9 ICSID Reports 121; 14 World Trade and Arbitration Materials 109 (2002).
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proceedings before Swedish courts remained unsuccessful.46 Both the CME v. Czech 
Republic tribunal and the Swedish courts stressed the formal non-identity of the two 
claimants, Mr Lauder and CME, which militated against the application of the general 
principles of res judicata and/or lis pendens in order to prevent the re-litigation of one 
investment dispute before two different investment tribunals.47

D. CMS v. Argentina and LG&E v. Argentina and Others

The latest examples of investment tribunals assessing identical facts in a contradictory 
fashion is provided by the difference of opinion regarding the question whether the 
situation during the Argentine economic crisis at the beginning of the 21st century 
constituted a state of necessity. In the Argentine cases the tribunals did not have to 
interpret and apply BIT provisions but rather the same customary international law 
defence of ‘state of necessity’ as ‘codifi ed’ in the ILC Articles on State Responsibility.48 
The ‘applicable’ international law was Article 25 of the ILC Articles on State Respon-
sibility which provides: 

‘1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness 
of an act not in conformity with an international obligation of that State unless the 
act: 

(a) Is the only way for the State to safeguard an essential interest against a grave 
and imminent peril; and 

(b) Does not seriously impair an essential interest of the State or States towards 
which the obligation exists, or of the international community as a whole. 

2. In any case, necessity may not be invoked by a State as a ground for precluding 
wrongfulness if: 

(a) The international obligation in question excludes the possibility of invoking 
necessity; or 

(b) The State has contributed to the situation of necessity.’

46 Czech Republic v. CME Czech Republic BV, Svea Court of Appeals, Appeal of Arbitration 
Award of 15 May 2003, 15 World Trade and Arbitration Materials 171 (2003).

47 See C. N. Brower/J. K. Sharpe, ‘Multiple and Confl icting International Arbitral Awards’, 4 
The Journal of World Investment and Trade 211 (2003); A. Reinisch, ‘The Use and Limits 
of Res Judicata and Lis Pendens as Procedural Tools to Avoid Confl icting Dispute Settlement 
Outcomes’, 3 LPICT 37 (2004).

48 ILC, Articles on Responsibility of States for Internationally Wrongful Acts, Report of the 
International Law Commission on the Work of Its Fifty-third Session, UN General Assembly 
Offi cial Record, 56th Session, Supplement No. 10, UN Doc. A/56/10 (2001), at 43.



118  AUGUST REINISCH

In the view of the CMS v. Argentina tribunal, such a state of necessity did not prevail 
during the period in question because the situation, though ‘severe’, was not severe 
enough to amount to necessity. The tribunal reasoned: 

‘The Tribunal is convinced that the crisis was indeed severe and the argument that 
nothing important happened is not tenable. However, neither could it be held that 
wrongfulness should be precluded as a matter of course under the circumstances. 
As is many times the case in international affairs and international law, situations of 
this kind are not given in black and white but in many shades of grey. It follows that 
the relative effect that can be reasonably attributed to the crisis does not allow for a 
fi nding on preclusion of wrongfulness.’49 

Less than a year later, another ICSID tribunal found that the same situation did reach 
the level of a state of necessity. According to the LG&E v. Argentina tribunal:

‘[the] essential interests of the Argentine State were threatened in December 2001. It 
faced an extremely serious threat to its existence, its political and economic survival, to 
the possibility of maintaining its essential services in operation, and to the preservation 
of its internal peace.’50 

In fact, the two tribunals disagreed less about the interpretation of the law of 
state responsibility than on the qualifi cation of the actual facts. While it may be 
understandable that reasonable persons disagree about such fundamental issues like 
whether an economic crisis amounted to a state of necessity in international law, it is 
hardly understandable that a tribunal deciding such an important issue disregarded 
the fi ndings of a previous tribunal.51 It should be added that as of the end of 2007, the 
view of the CMS v. Argentina tribunal that there had not been a state of necessity in 
Argentina prevailed among investment tribunals as can been seen on the Enron52 and 
the Sempra53 award. This by now dominant view was not even corrected by the ad 
hoc Committee in the annulment decision concerning CMS v. Argentina, which found 
fault with many aspects of the tribunal’s 2005 award but refrained from annulling it 
on grounds related to the state of necessity defence.54 

49 CMS Gas Transmission Company v. The Argentine Republic, ARB/01/8, Award of 12 May 
2005, 44 ILM 1205 (2005), paras. 320, 321.

50 LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, 
ICSID Case No. ARB/02/1, Decision on Liability of 3 October 2006, 46 ILM 40 (2007), 
para. 257.

51 See A. Reinisch, ‘Necessity in International Investment Arbitration – An Unnecessary Split 
of Opinions in Recent ICSID Cases? Comments on CMS and LG&E’, 8 The Journal of World 
Investment and Trade 191-214 (2007).

52 Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No. 
ARB/01/3, Award of 22 May 2007, paras. 291-345.

53 Sempra Energy International v. The Argentine Republic, ICSID Case No. ARB/02/16, Award 
of 28 September 2007, paras. 325-397.

54 CMS Gas Transmission Company v. The Argentine Republic, ICSID Case No. ARB/01/8, 
Decision on Annulment of 25 September 2007, paras. 101-137.
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V. Options to Avoid These Risks

The phenomenon of inconsistent and sometimes even contradictory outcomes of 
dispute settlement results from the overall increase of investment arbitration. There 
is no doubt that a further rise of such inconsistencies may erode the predictability and 
reliability of the system and may in the long run seriously undermine the confi dence of 
the system’s users, i.e. of investors and states. It is thus natural that those concerned 
about the viability of international investment arbitration have begun to consider 
ways of improving it by eliminating or at least reducing the risks that have become 
apparent.

On a domestic level, the traditional judicial approach to secure uniformity in the 
interpretation and application of the law lies in the establishment of appellate review 
exercised by higher courts coupled with a formal or informal obligation to follow 
appellate decisions on the part of lower courts, and possibly even by courts on the 
same level.

Up until recently appellate review was practically unknown in international law. 
In 1994, however, the WTO Understanding on Rules and Procedures Governing the 
Settlement of Disputes55 introduced an Appellate Body with the task of hearing appeals 
from panel cases.56 It was a central aim of this innovative feature in international 
economic law to contribute to one of the main goals of the WTO dispute settlement 
system, i.e. ‘providing security and predictability to the multilateral trading system’.57 
Meanwhile, other international courts and tribunals provide for appellate review: 
the ad hoc criminal tribunals established by the UN Security Council as well as the 
International Criminal Court have appeals chambers competent to review judgments 
of the trial chambers. One must acknowledge, however, that in the context of criminal 
tribunals the main rationale for appellate review is found in the fundamental right of 
individuals to have their convictions reviewed by a higher tribunal, as guaranteed by 
human rights instruments such as the International Covenant on Civil and Political 
Rights.58

A. An Appellate Mechanism for Investment Arbitration

The notion of an appellate mechanism for investment arbitration apparently had some 
appeal and was intensely discussed in the investment arbitration community in the 
aftermath of the Lauder/CME arbitrations against the Czech Republic. A discussion 

55 Understanding on Rules and Procedures Governing the Settlement of Disputes, 1994 Mar-
rakesh Agreement Establishing the World Trade Organization, 1869 UNTS 401, 33 ILM 1226, 
Annex 2.

56 Ibid., art. 17(1). 
57 Ibid., art. 3(2).
58 See 1966 International Covenant on Civil and Political Rights, art. 14(5), 999 UNTS 171, which 

provides: ‘Everyone convicted of a crime shall have the right to his conviction and sentence 
being reviewed by a higher tribunal according to law.’
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paper of the ICSID Secretariat was circulated and widely debated.59 It outlined the 
possibility of the establishment of an appellate institution within the ICSID system 
that was clearly infl uenced by the system of WTO appellate review. 

The contemplated introduction of an appellate mechanism clearly departed from 
the ‘correction’ tool presently contained in the ICSID Convention in the form of the 
annulment of awards by special ad hoc committees. The grounds of annulment provided 
in Article 52 are, however, limited to extreme procedural defects of the arbitration 
proceedings and do not give rise to wide powers of substantive review.60 

The proposal for an appellate mechanism to be included in ICSID arbitration faced 
serious diffi culties. Since Article 53 of the ICSID Convention expressly provides that 
ICSID awards ‘shall be binding on the parties and shall not be subject to any appeal 
[…]’61 it would be hard to introduce an appellate system without treaty amendment. As 
a matter of practice, changing the ICSID Convention would be hardly feasible. Thus, 
the plan was not further pursued. 

However, some relicts can still be found in a number of US BITs. Based on a provision 
in the 2004 US Model BIT, they provide for future discussions on the establishment 
of an ‘appellate body or similar mechanism’ for investment arbitration.62 So far, no 
action has been taken. 

B. A Preliminary Reference System

The practical diffi culties with establishing an appellate system for investment arbitration 
meant that alternative ideas pursuing similar purposes were called for. It was thus not 
surprising that one of the major ‘harmonization’ vehicles, successfully employed in the 
EU, the ‘preliminary reference’ system was invoked as possible template for investment 
arbitration. According to the EC Treaty, national courts may ask the European Court

59 Possible Improvements of the Framework for ICSID Arbitration, discussion paper of the 
ICSID Secretariat dated 26 October 2004.

60 1965 ICSID Convention, art. 52(1) provides: ‘Either party may request annulment of the 
award by an application in writing addressed to the Secretary-General on one or more of the 
following grounds:

 (a) that the Tribunal was not properly constituted;
 (b) that the Tribunal has manifestly exceeded its powers;
 (c) that there was corruption on the part of a member of the Tribunal;
 (d) that there has been a serious departure from a fundamental rule of procedure; or
 (e) that the award has failed to state the reasons on which it is based.’

61 See supra note 30. 
62 See 2004 US Model BIT, Ann. D, which provides: ‘Within three years after the date of entry 

into force of this Treaty, the Parties shall consider whether to establish a bilateral appellate 
body or similar mechanism to review awards rendered under Article 34 in arbitrations 
commenced after they establish the appellate body or similar mechanism.’
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of Justice for a preliminary ruling on matters of Community law which is then binding 
for them in their fi nal decision of the dispute.63 

The potential usefulness of such a system for securing the coherence and uniformity 
of international law has been recognized by a number of international law scholars 
and practitioners, including presidents of the ICJ, who have proposed that specialized 
international courts and tribunals should have similar opportunities to make such 
‘references’ to the ICJ with regard to questions of general public international law.64 

It was suggested that the establishment of a permanent body authorized to give 
preliminary rulings on investment law issues would be less ambitious than the creation 
of an appellate court or tribunal, that it would avoid the ‘constitutional’ diffi culty of 
Article 53 ICSID Convention and equally serve the purpose of ensuring consistency 
in investment decisions.65 Despite the ‘lighter’ design of such a system it would still 
require a number of legal steps. Whether they will be taken depends on the political 
will of the states involved. 

C. Consolidation of Proceedings or Similar Pragmatic Moves

Another, even more pragmatic, measure to avoid the risk of diverging dispute settlement 
outcomes in investment arbitration, which does not require any treaty action by states, 
is the consolidation of arbitration proceedings that are related to each other. In fact, 
such consolidation has already happened in a number of NAFTA Chapter 11 cases.66 

The high number of investment claims brought against Argentina in the aftermath 
of the latter’s currency crisis has prompted another practical move to secure the 
consistency of results by trying to obtain an identical or at least a similar composition of 

63 Treaty establishing the European Community, art. 234(1) provides: ‘The Court of Justice 
shall have jurisdiction to give preliminary rulings concerning: (a) the interpretation of this 
Treaty; (b) the validity and interpretation of acts of the institutions of the Community […].’

64 See ‘The proliferation of international judicial bodies: The outlook for the international legal 
order’, Speech by His Excellency Judge Gilbert Guillaume, President of the International 
Court of Justice, to the Sixth Committee of the General Assembly of the United Nations, 27 
October 2000, http://www.icj-cij.org/presscom/index.php?pr=85&p1=6&p2=1&search=%2
2nagymaros%22. In fact, these suggestions are not completely new. Already the 1948 Havana 
Charter provided in its art. 96 for the possibility to ask the ICJ for advisory opinions with 
regard to various issues concerning the envisaged International Trade Organization, 1948 
Havana Charter for an International Trade Organization, UN Doc. E/CONF.2/78 (1948). 

65 See Ch. Schreuer, ‘Preliminary Rulings in Investment Arbitration’, in K. Sauvant (ed.), Appeals 
Mechanism in International Investment Disputes 207 (2008).

66 Re The North American Free Trade Agreement (NAFTA) and a Request for Consolidation by 
the USA of the Claims in Canfor Corp v. USA & Tembec v. USA & Terminal Forest Products 
Ltd v. USA, NAFTA Consolidation Tribunal, Order of 7 September 2005, http://naftaclaims.
com/Disputes/USA/Softwood/Softwood-ConOrder.pdf.

 Canfor Corporation v. United States of America & Terminal Forest Products Ltd. v. 
United States of America, Consolidated NAFTA Arbitration, UNCITRAL Rules, Decision on 
Preliminary Question of 6 June 2006, http://naftaclaims.com/Disputes/USA/Softwood/
NAFTA-Softwood_Consolidation-Preliminary_Decision-6_June_2006.pdf.
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ICSID tribunals, as it happened in Camuzzi v. Argentina67 and Sempra v. Argentina.68 
The two awards on jurisdiction, based on two different BITs because of the different 
nationality of the two investors, were rendered on the same date and did not only 
reach the same conclusion, but also relied on largely identical reasons in upholding 
their jurisdiction over the claims. This demonstrates that very simple mechanisms may 
often lead to the wanted result. 

As a practical matter it must be mentioned, however, that such consolidation always 
depends upon the willingness of the parties to accept it. Where parties reject it, often 
as a result of strategic considerations,69 the best intentions will fail. Also, the 2004 US 
Model requires the consent of the parties.70

D. Strengthening the Power of Precedent 

The least spectacular but probably most effective adjudicatory technique to avoid 
inconsistent decisions is relying on and ‘remaining faithful to’ prior decisions: stare 
decisis.71 But international adjudication exhibits an awkward relationship to the doctrine 
of precedent or stare decisis. Since the renunciation of stare decisis by the drafters of 
the Statute of the Permanent Court of International Justice in the 1920s, carried over 
to the present ICJ Statute,72 most international dispute settlement rules, including 
those applying in investment arbitration, expressly or implicitly disavow any binding 
force of precedent.73

67 Camuzzi International S.A. v. The Argentine Republic, ICSID Case No. ARB/03/2, Decision 
on Jurisdiction of 11 May 2005.

68 Sempra Energy International v. The Argentine Republic, ICSID Case No. ARB/02/16, 
Decision on Jurisdiction of 11 May 2005.

69 For instance, in the CME case, supra note 45, the Czech Republic resisted consolidation with 
the Lauder arbitration, supra note 44. 

70 2004 US Model BIT, art. 33(1) provides: ‘Where two or more claims have been submitted 
separately to arbitration under Article 24(1) and the claims have a question of law or fact in 
common and arise out of the same events or circumstances, any disputing party may seek a 
consolidation order in accordance with the agreement of all the disputing parties […].’

71 According to B. A. Garner, Black’s Law Dictionary 1406 (1990), the Common Law doctrine 
of stare decisis (et non quieta movere) means a ‘[p]olicy of courts to stand by precedent and 
not to disturb settled point.’

72 1920 Statute of the Permanent Court of International Justice, art. 59, PCIJ (Ser. D) No. 1, 
7, 25, provided – in the same words as today’s Statute of the ICJ – that ‘[t]he decision of 
the Court has no binding force except between the parties and in respect of that particular 
case.’ 

73 See, e.g., 1982 Statute of the International Tribunal for the Law of the Sea, Annex VI to the 
United Nations Convention on the Law of the Sea (UNCLOS), art. 33(2); 1992 NAFTA, supra 
note 6, art. 1136(1), expressly states: ‘An award made by a Tribunal shall have no binding 
force except between the disputing parties and in respect of the particular case.’ Though 1965 
ICSID Convention, art. 53(1) merely provides that an ‘award shall be binding on the parties’, 
this provision is generally interpreted as excluding the applicability of the principle of binding 
precedent in ICSID arbitration. Cf. Ch. Schreuer, The ICSID Convention: A Commentary 
1082 (2001).
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As a practical matter, however, most international dispute settlement systems have 
developed a de facto case law whereby they rather faithfully tend to follow their earlier 
decisions. The ICJ is notorious for closely following its earlier judgments, almost 
exclusively citing its own precedent and rarely overruling itself.74 WTO Panels and the 
WTO Appellate Body have equally developed a consistent body of international trade 
law by a de facto stare decisis.75 

In an almost schizophrenic fashion, international courts and tribunals regularly 
fi rst reject any stare decisis and then follow their own and others’ precedents. This 
phenomenon can also be witnessed in investment arbitration. In the early annulment 
decision of the Amco case, the ad hoc Committee found that ‘[n]either the decisions of 
the International Court of Justice in the case of the Award of the King of Spain nor the 
Decision of the Klöckner ad hoc Committee are binding on this ad hoc Committee’.76 It 
added, however, that ‘the absence […] of a rule of stare decisis in the ICSID arbitration 
system does not prevent this ad hoc Committee from sharing the interpretation given 
to Article 52(1)(e) by the Klöckner ad hoc Committee’.77 In a similar way, the ICSID 
tribunal in LETCO v. Liberia found that though it was ‘not bound by the precedents 
established by other ICSID Tribunals, it is nonetheless instructive to consider their 
interpretations’.78 

With the increasing number of investment awards, the potential sources serving 
as precedents are also growing. It is thus no wonder that ICSID and other investment 
tribunals must carefully navigate between the Scylla of overly zealous adherence to 
false precedents in the form of arbitral pronunciations on differently worded BIT 
provisions, inapplicable in the specifi c case, and the Charybdis of disregarding relevant 
interpretations of general international law, putting the unity of the law at risk. The 
danger of falsely relying on arbitral interpretations of investment treaty provisions that 
are not applicable and do not even resemble the applicable interpretations in a specifi c 
dispute is usually met by the tribunals’ careful emphasis that they must exercise their 
adjudicatory powers only on the basis of the specifi c applicable law. In the words of 
the SGS v. Philippines tribunal, ‘in the end it must be for each tribunal to exercise its 
competence in accordance with the applicable law, which will by defi nition be different 
for each BIT and each Respondent State’.79 The threat of creating inconsistencies and 
deviating from accepted interpretations of international law may be met by the alertness

74 See M. Shahabuddeen, Precedent in the World Court (1996); R. Jennings, ‘The Judiciary, 
International and National, and the Development of International Law’, 45 ICLQ 9 (1996).

75 See R. Bhala, ‘The Precedent Setters: De facto stare decisis in WTO Adjudication’, 9 Journal 
of Transnational Law & Policy 1 (1999).

76 Amco v. Indonesia, Decision on Annulment of 16 May 1986, para. 44, 1 ICSID Reports 
509, 521. 

77 Ibid. 
78 LETCO v. Liberia, Award of 31 March 1986, 2 ICSID Reports 346, 352.
79 SGS v. Philippines, supra note 33, para. 97.
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of tribunals and their willingness to adopt persuasive interpretations of similar or 
comparable issues. In the words of the ICSID tribunal in AES v. Argentina,80 

‘decisions on jurisdiction dealing with the same or very similar issues may at least 
indicate some lines of reasoning of real interest; this Tribunal may consider them in 
order to compare its own position with those already adopted by its predecessors and, 
if it shares the views already expressed by one or more of these tribunals on a specifi c 
point of law, it is free to adopt the same solution.’81

The navigating skills employed by arbitrators in such rough waters have been aptly 
summarized and characterized by two recent ICSID tribunals. In ADC v Hungary,82 
the tribunal stated: 

‘The Parties to the present case have also debated the relevance of international case 
law relating to expropriation. It is true that arbitral awards do not constitute binding 
precedent. It is also true that a number of cases are fact-driven and that the fi ndings in 
those cases cannot be transposed in and of themselves to other cases. It is further true 
that a number of cases are based on treaties that differ from the present BIT in certain 
respects. However, cautious reliance on certain principles developed in a number of 
those cases, as persuasive authority, may advance the body of law, which in turn may 
serve predictability in the interest of both investors and host States.’83

Similarly, the ICSID tribunal in Saipem v. Bangladesh84 said: 

‘The Tribunal considers that it is not bound by previous decisions. At the same time, it 
is of the opinion that it must pay due consideration to earlier decisions of international 
tribunals. It believes that, subject to compelling contrary grounds, it has a duty to adopt 
solutions established in a series of consistent cases. It also believes that, subject to the 
specifi cs of a given treaty and of the circumstances of the actual case, it has a duty to 
seek to contribute to the harmonious development of investment law and thereby to 
meet the legitimate expectations of the community of States and investors towards 
certainty of the rule of law.’85

80 AES Corporation v. The Argentine Republic, ICSID Case No. ARB/02/17, Decision on 
Jurisdiction of 26 April 2005.

81 AES v. Argentina, supra note 80, paras. 30.
82 ADC Affi liate Limited and ADC & ADMC Management Limited v. Republic of Hungary, ICSID 

Case No. ARB/03/16, Award of 2 October 2006.
83 ADC v. Hungary, supra note 82, para. 293. 
84 Saipem S.p.A. v. The People’s Republic of Bangladesh, ICSID Case No. ARB/05/07, Decision 

on Jurisdiction of 21 March 2007.
85 Ibid., para. 67.
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VI. A More Effective International System?

The current boom of investment arbitration demonstrates that the enforcement of 
treaty and customary law obligations has become a matter of routine in this particular 
fi eld of international economic law. The increased probability of the actual enforce-
ment of international standards of investment protection is generally welcomed in a 
system, such as the international legal order, which normally suffers from rather weak 
compliance mechanisms. 

At present, investment tribunals provide a constant ‘supply’ of the actual application 
of international law, not only of specifi c treaty standards contained in bilateral and 
multilateral agreements, but also of customary international law concerning foreign 
investment. Beyond that, investment arbitration signifi cantly contributes to the 
development of general international law by rendering decisions on questions such as 
attribution of conduct to states, preclusion of wrongfulness, treaty interpretation and 
others. Today, as a result of carefully argued awards, we know much better what fair 
and equitable treatment, expropriation, or full protection and security mean than we 
did ten of fi fteen years ago. 

That the increase of investment decisions also leads to a certain number of 
inconsistencies is probably normal in any developed legal system. Thus, the risk 
of fragmentation should not be exaggerated. The overall tendency of investment 
tribunals to adhere to previous decisions and attempt to contribute to the formation 
of a ‘jurisprudence constante’ is likely to safeguard the coherence and predictability 
required of any mature legal system. 

VII. Conclusion 

Investment arbitration has turned into a ‘hothouse’ for all problems associated with 
the proliferation of courts and tribunals in international law. It has all the drama of 
arbitral decision-makers uttering confl icting and diverging opinions about central 
legal issues which may cast doubt on the reliability and predictability of the entire 
system. At the same time, it re-cycles old hopes and generates innovative ideas about 
remedying these problems while most arbitral tribunals simply become more cautious 
in their pronouncements, trying to avoid open confl ict by largely adhering to what has 
become a body of de facto precedent.
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