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The British Traded Rights for Security, Too
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Imagine a scenario in which terrorists begin attacking urban centers. The
government responds with widespread detention; extended powers of arrest,
search and seizure; increased surveillance capabilities; and the creation of a
special court to try terrorist suspects. Before long it is sanctioning inhumane
treatment of prisoners and the use of military force.

That is how the British government responded in the early 1970s to the start of
Northern Ireland's Troubles. The effect was devastating. The new measures
alienated the minority Catholic population and breathed life into a near-defunct
Republican movement. More than 3,600 people died in the decades of violence
that ensued. The provisions also carried heavy economic and political costs, both
at home and abroad. Most critically, they undermined the state's political
legitimacy at a time when an avowedly violent movement sought to destabilize the
government.

It is sobering to realize that since Sept. 11, 2001, the United States has not only
introduced equally draconian provisions, it has taken each of them a step further.
Proponents argue that the country faces an unprecedented threat, and that it must
adapt or perish. But this underestimates the seriousness of threats posed to other
states, such as Britain, and glosses over a key point: The United States is
proceeding down a path that other countries have followed with deleterious
effects, falsely assuming that any mistakes can easily be corrected.

The erosion of individual rights carries significant domestic and foreign-relations
consequences. Beyond this, a more fundamental question arises: Has America
remained true to its founding principles?

Consider presumption of innocence. In Northern Ireland, despite government
denials, rumors of a "shoot to kill" policy in the 1980s and '90s severely
discredited British security forces. In 1995 the European Court of Human Rights
determined that Britain had used undue force in the killing of three Provisional
IRA activists in Gibraltar seven years earlier -- a case that became a cause célèbre
among Republican paramilitaries and damaged Britain's reputation as a protector
of human rights.

The Bush administration has not felt a comparable need to deny extrajudicial
killing. An intelligence finding signed by the president in September 2001
authorized the CIA to assassinate suspected members of al Qaeda; officials
subsequently drew up a list of targeted individuals, which can be expanded,
although it is unclear how this is done. Bush proudly noted the agency's successes
in his State of the Union speech in January. Like Britain, the United States is



creating martyrs.

Or take due process. In Northern Ireland, Britain's detention policy backfired. In
August 1971, the government arrested 342 Catholic men, and by November nearly
1,000 people had been interned. The result? Rioting erupted across the province
and energized the Republican movement, which was committed to using violence
to create a united Ireland. The European Court later ruled that indefinite detention
violated the European Convention of Human Rights. The British government had
to argue special circumstances to justify even the seven-day detention power in the
1974 Prevention of Terrorism (Temporary Provisions) Act. These powers
eventually became subject to parliamentary oversight.

Compare this with what has happened in the United States. On Sept. 20, 2001,
Attorney General John Ashcroft issued an order authorizing him to detain foreign
citizens for an unspecified amount of time "in the event of an emergency or other
extraordinary circumstance" -- without congressional oversight. A second order on
Oct. 31, 2001, empowered the INS to override an immigration judge's order
allowing an individual's release. For months the administration detained hundreds
of unidentified Arab men, keeping many in solitary confinement. In December,
Ashcroft issued an order extending to the FBI and the U.S. Marshals' Service the
powers of "investigating, determining the location of, and apprehending any alien
in violation of immigration law." That order went into effect on Feb. 28, 24 hours
before the attorney general lost control of the INS to the Department of Homeland
Security. Within hours of the start of the war in Iraq, the FBI utilized these powers
to question and detain Iraqis in the United States.

A year and a half after attacking Afghanistan, America continues to hold more
than 600 men from 43 countries at Guantanamo Bay. The administration refuses to
apply the Geneva Conventions to al Qaeda suspects or prisoner-of-war status
either to them or to Taliban members. Britain's decision to intern suspected
terrorists -- many of them British subjects protected by the Geneva Conventions --
led to a revitalized terrorist campaign and international condemnation. What will
follow the Bush administration's decision to imprison citizens of countries that
have specifically rejected indefinite detention?

These detentions also leave room for severe abuse. U.S. officials acknowledge
having used so-called "stress and duress" interrogation techniques in their attempts
to gain information from captives. (In 1978 the European Court of Human Rights
declared Britain's use of such techniques inhuman and degrading.) Last month, a
U.S. military coroner's report stated that "blunt force trauma" contributed to the
deaths of two men being interrogated in Afghanistan late last year by the CIA.
And in December, The Washington Post reported on the CIA's use of
"extraordinary rendition," the practice of turning detainees over to countries such
as Morocco, Egypt and Jordan that do not shrink from torturing suspects to gain
information. Such actions alienate allied and non-allied states at a time when
America most needs international support.

And what about the right to a fair trial, the right to legal counsel and the right to
face one's accusers? Special courts introduced in Northern Ireland in 1973



suspended jury trials for terrorist suspects on the grounds that jurors might be
intimidated. Judges became case-hardened, undermining the public's trust in the
legal system. Parliament gradually weakened the rules of evidence and in 1998
waived the right to silence. As state legitimacy deteriorated, the Provisional IRA
expanded its list of "legitimate targets" to include judges.

In the United States, the administration again went the British one better by simply
sidelining the civil judiciary. In November, the president issued a military order
establishing special courts with relaxed rules of evidence, no presumption of
innocence and no right of appeal. While subsequent measures attempted to address
some of these shortcomings, the ultimate penalty remains not life imprisonment,
as in Britain and Northern Ireland, but death.

Other rights are in jeopardy. Section 501 of the Justice Department's draft
Domestic Security Enhancement Act of 2003, leaked in February, would allow the
government to strip Americans of their citizenship for providing material support
to an organization that it has deemed terrorist, "if the organization is engaged in
hostilities against the United States, its people or its security interests." The bill
would grant broader surveillance powers. And it would enable the attorney general
to collect DNA samples with no court order and no consent from an individual
suspected of complicity in terrorism. No limit would be placed on the
dissemination or use of the information.Two claims are frequently made to justify
measures that curtail individual rights. One is that such measures will operate for
only a limited time. The problem is that to repeal them, one of two conditions has
to be met: Either terrorism is no longer a threat or some level of violence has to be
deemed acceptable. In a liberal, democratic state the former can never be proven.
The latter is morally deficient and politically untenable. New provisions become a
baseline for escalating measures after subsequent attacks. The result is a steady
erosion of individual rights.

Again, the British parallel proves instructive. After the introduction of the 1922
Civil Authorities (Special Powers) Act in Northern Ireland, violence did subside,
so the rationale for expanded powers shifted: What began as a way to stop attacks
became a way "to preserve peace." Unionists, committed to retaining Northern
Ireland's link to Britain, then used the measures to consolidate control of the
province. Fifty years later, the British Parliament adopted most of those
regulations as the 1973 Northern Ireland (Emergency Provisions) Act; this
temporary legislation was finally made permanent in the Terrorism Act of 2000.

A second claim is that the broader powers do not apply to law-abiding citizens.
But the way a law is carried out may well ignore its original intent. And since the
determination of who is a terrorist takes place without due process, it is likely to
encompass people not involved in violence. Few of those picked up in the initial
sweep in Northern Ireland were implicated in violent acts. Of the estimated 1,200
men detained in the United States immediately after 9/11, none has yet been
charged with complicity in the attacks. These actions alienate the very people
whose assistance the state may need. And, as in Britain, counter-terrorist
provisions can gradually seep into ordinary criminal law, eroding civil liberties
across the board.



The question "What should we do to respond to al Qaeda?" is important. But al
Qaeda isn't the only threat the United States faces, and it ought to be secondary to
what should be our main concern: How do we protect our basic values from
attack?

Like Britain, the United States today faces the charge that it does not respect
individual rights. Its response to the terrorist attacks -- shifting the presumption of
innocence, conducting assassinations, limiting due process, engaging in inhumane
behavior and sanctioning torture -- does little to prove otherwise.
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